fired the brothers immediately after their November 26 work refusal, he
found that they were in fact discharged at that time.  Id. The judge
went on to conclude, however, that the complainants "were not discharged
for activity protected under the Act" (8 FMSHRC at 1597) because they
had failed to communicate adequately their safety concerns, citing
Simpson v. Kenta Energy, Inc., & Roy Dan Jackson, 8 FMSHRC 1034, 1038-40
(July 1986), pet, for review filed, No. 86-1441 (E.G. Cir. August 7,
1986); and Secretary on behalf of Dunmire & Estle v. Northern Coal Co.,
4 FMSHRC 126, 133-35 (February 1982).  8 FMSHRC at 1596-97.

Specifically, the judge found that it was "clearly reasonably
possible" for the complainants to have told Williams on November 26 that
they were refusing to work underground because of their perceived lack
of required training.  8 FMSHRC at 1597,  The judge found that Dillard's
single request for training in June 1985 was insufficient to supply the
necessary communication on November 26, 1985.  The judge determined that
Dillard's statement to Reco's secretary on November 27, the day after
the refusal, was inadequate communication of a safety concern under
Simpson and Dunmire & Estle, supra. The judge also noted that by
November 27, Reco "ha[d] already decided to cease operations, so it
would not have been possible for it to 'address the perceived danger."1
Id., quoting Simpson, supra, 8 FMSHRC at 1039.  Accordingly, the judge
concluded that no violation of section 105(c) had been established and
dismissed the Smiths' complaints.

The general principles governing analysis of discrimination cases
tinder the Mine Act are settled.  In order to establish a prima facie
case of discrimination under section 105(c) of the Act, a complaining
miner bears the burden of production and proof in establishing that
(1) he engaged in protected activity and (2) the adverse action
complained of was motivated in any part by that protected activity.
Secretary on behalf of Pasula v. Consolidation Coal Co., 2 FMSHRC 2786,
2797-2800 (October 1980), rev'd on other grounds sub nom. Consolidation
Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cir. 1981); Secretary on behalf
of Robinette v. United Castle Goal Go,, 3 FMSHRC 817-18 (April 1981).
The operator may rebut the prima facie case by showing either that no
protected activity occurred or that the adverse action was in no part
motivated by protected activity.  If an operator cannot rebut the prima
facie case in this manner, it nevertheless may defend affirmatively by
proving that it also was motivated by the miner's unprotected activity
and would have taken the adverse action in any event for the unprotected
activity alone.  Pasula, supra; Robinette, supra.  See also Eastern
Assoc. Coal Corp. v. FMSHRl, 813 F.2d 639, 642 (4th Cir. 1987); Donovan
v. Stafford Construction Co., 732 F.2d 954, 958-59 (B.C. Cir. 1984);
Boich v. FMSHRC, 719 F.2d 194, 195-96 (6th Cir. 1983)(specifically
approving the Commission's .^asula-Robinette test).  Cf. NLRB v.
Transportation Management Corp.. 462 U.S. 393, 397-413 (1983)(approving
nearly identical test under National Labor Relations Act).

In this proceeding, the fact that Dillard refused an underground
work assignment on November 26, 1985, and was fired by his foreman
because of that refusal is not in dispute. The primary issue presented,
therefore, is whether Dillard's work refusal was protected under the
Mine Act. See, e.g., Secretary of Labor v. Metric Constructors, Inc.,

994sa0\sl-238\slmult0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw-6\f1\cchs0\lang1033\fs24 Covette Rooney, Esq., Office of the Solicitor, U.S. Department\line \expndtw-5 of Labor, 3535 Market Street, Room 14480 Gateway Building,\line \expndtw-6 Philadelphia, PA 19104 (Certified Mail)}\par \pard \plain \cbpat8\ql\li22\fi0\ri0\sb216\sa0\sl-245\slmult0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw-6\f1\cchs0\lang1033\fs24 R. Henry Moore, Esq., Buchanan Ingersoll, 58th Floor, 6700\line Grant Street, Pittsburgh, PA 15219 (Certified Mail)}\par \pard \plain \cbpat8\ql\li22\fi0\ri0\sb209\sa0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw-11\f1\cchs0\lang1033\fs24 kg}\par \pard \plain \cbpat8\ql\li4241\fi0\ri0\sb7150\sa0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw-21\f1\cchs0\lang1033\fs25 1193}\par }\expndtw-7\f1\cchs0\lang1033\fs24 The Commission has jurisdiction in these proceedings.}\par {\pntext\pard \plain \cbpat8\ql\li14\fi734\ri0\sb245\sa0\sl-223\slmult0\tx1282 \b0\i0\cf1\charscalex100\expndtw-42\f1\cchs0\lang1033\fs24  2.\tab}\pard \plain \cbpat8\ql\li14\fi734\ri0\sb245\sa0\sl-223\slmult0\tx1282 \f1\fs20{\*\pn\pnlvlbody\pndec\pnstart1\pnindent534\pnf1{\pntxta .}}\b0\i0\cf1\charscalex100\expndtw-42\f1\cchs0\lang1033\fs24 {\b0\i0\cf1\charscalex100\expndtw-9\f1\cchs0\lang1033\fs24 Respondent violated 30 C.P.R.' \loch\af0\hich\af0\dbch\f1\cchs0 \'a7\hich\af0\dbch\af1\loch\f0\cchs0  75.1704 as charged in\line \expndtw-8 Order No. 2697882.}\par }ar \pard \plain \cbpat8\ql\li864\fi0\ri0\sb223\sa0\sl-238\slmult0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw-4\f1\cchs0\lang1033\fs24 In order to establish that a violation of a mandatory\line safety standard is significant and substantial under\line \ul\expndtw-6 National Gypsum,\ul0  the Secretary of Labor must prove:  (1)\line \expndtw-7 the underlying violation of a mandatory safety standard;\line \expndtw-2 (2) a discrete safety hazard\loch\af0\hich\af0\dbch\f1\cchs0 \'97\hich\af0\dbch\af1\loch\f0\cchs0 that is, a measure of\line \expndtw-4 danger to safety\loch\af0\hich\af0\dbch\f1\cchs0 \'97\hich\af0\dbch\af1\loch\f0\cchs0 contributed to by the violation; (3) a\line reasonable likelihood that the hazard contributed}\par \pard \plain \cbpat8\ql\li4291\fi0\ri0\sb1253\sa0 \f1\fs20{\b0\i0\cf1\charscalex100\expndtw-9\f1\cchs0\lang1033\fs24 1191}\par }\i0\cf1\charscalex100\expndtw2\f2\cchs0\lang1033\fs23 on August 14\i\sub T\nosupersub  \i0 in response to this complaint.}\par \pard \plain \cbpat8\ql\li2066\fi756\ri0\sb238\sa0\sl-230\slmult0\tx3550 \f2\fs20{\b0\i0\cf1\charscalex100\expndtw-24\f2\cchs0\lang1033\fs24 10.{\charscalex100\expndtw0\tab }\expndtw-3 Inspector Gossard inspected the hoist rope to\line determine if the twists in the rope had caused any damage.\line \expndtw-2 After he determined that no damage had occurred and that no\line violation existed, he was given a second \loch\af0\hich\af0\dbch\f2\cchs0 \'a7\hich\af0\dbch\af2\loch\f0\cchs0  103(g) complaint\line concerning the replacement of the rope while miners were\line underground.  He investigated this complaint and found that\line \expndtw-3 the hoist rope had been changed the previous day while miners\line \expndtw-2 were underground.  There was no dispute about this incident\line occurring, and management acknowledged that the hoist had\line been taken out of service to change the hoist rope, from}\par \pard \plain \cbpat8\ql\li6235\fi0\ri0\sb1390\sa0 \f2\fs20{\b0\i0\cf1\charscalex100\expndtw-12\f2\cchs0\lang1033\fs23 1182}\par }7\cchs0\lang1033\fs24 Appearances}\par \pard \plain \cbpat8\qc\li144\fi0\ri0\sb6350\sa0 \f17\fs20{\b0\i0\cf1\charscalex100\expndtw-19\f17\cchs0\lang1033\fs25 1180}\par }n is significant and substantial.}\par {\pntext\pard \plain \cbpat8\ql\li36\fi792\ri0\sb245\sa0\sl-223\slmult0\tx1404 \b0\i0\cf1\charscalex100\expndtw-27\f2\cchs0\lang1033\fs24  8.\tab}\pard \plain \cbpat8\ql\li36\fi792\ri0\sb245\sa0\sl-223\slmult0\tx1404 \f2\fs20{\*\pn\pnlvlbody\pndec\pnstart1\pnindent576\pnf2{\pntxta .}}\b0\i0\cf1\charscalex100\expndtw-27\f2\cchs0\lang1033\fs24 {\b0\i0\cf1\charscalex100\expndtw-2\f2\cchs0\lang1033\fs24 Kaiser Coal Corporation of Sunnyside is a large mine\line \expndtw1 operator with 817,276 tons of production in 1986.}\par {\pntext\pard \plain \cbpat8\ql\li36\fi792\ri0\sb252\sa0\sl-230\slmult0\tx1404 \b0\i0\cf1\charscalex100\expndtw-29\f2\cchs0\lang1033\fs24  9.\tab}\pard \plain \cbpat8\ql\li36\fi792\ri0\sb252\sa0\sl-230\slmult0\tx1404 \f2\fs20{\*\pn\pnlvlbody\pndec\pnstart1\pnindent576\pnf2{\pntxta .}}\b0\i0\cf1\charscalex100\expndtw-29\f2\cchs0\lang1033\fs24 {\b0\i0\cf1\charscalex100\expndtw0\f2\cchs0\lang1033\fs24 The certified copy of the MSHA Assessed Violations\line History accurately reflects the history of this mine for the two\line \expndtw1 years prior to the date of the citation.}\par \pard \plain \cbpat8\qc\li0\fi0\ri194\sb418\sa0 \f2\fs20{\b0\i0\cf1\charscalex100\expndtw-14\f2\cchs0\lang1033\fs24 1178}\par }h\f0\cchs0    \super 301\nosupersub  \loch\af0\hich\af0\dbch\f1\cchs0 \'a3\hich\af0\dbch\af1\loch\f0\cchs0 t seg.     Sections  104(a)  and  101(c).}\par \pard \plain \cbpat8\ql\li799\fi0\ri0\sb194\sa0\tx1368 \f1\fs20{\b0\i0\cf1\charscalex119\expndtw-1\f1\cchs0\lang1033\fs25 2,{\charscalex100\expndtw0\tab }\expndtw8 The  safety  standard,   30  C.F.R.   \loch\af0\hich\af0\dbch\f1\cchs0 \'a7\hich\af0\dbch\af1\loch\f0\cchs0  75.205.}\par \pard \plain \cbpat8\ql\li4320\fi0\ri0\sb641\sa0 \f1\fs20{\b0\i0\cf1\charscalex119\expndtw-22\f1\cchs0\lang1033\fs25 1165}\par }000949c000000000000dba4000000000000acbc000000000000d1d400000000000076bc000000000000d4ec000000000000ed3c000000000000add4000000000000e6ac000000000000f9bc00000000000055b4000000000000d5b8000000000000b7bc000000000000595c000000000000df2c000000000000dadc000000000000eb3c000000000000b5ac000000000000d79c000000000000ed74000000000000a57c000001000000eeac0000000000006bbc000000000000f2dc000000000000d574000000000000ecbc000000000000eb7c000000000000eeb800000000000065fc00000000000005000000070101000000030000000000}\par}000003830000000000e000000000000000000000000000000000038300000000006000000000000000000000000000000000018300000000006000000000000000000000000000000000018300000000006000000000000000000000000000000000018300000000007000000000000000000000000000000000018300000000007000000000000000000000000000000000008300000000007000000000000000000000000000000000004300000000007000000000000000000000000000000000006300000000007000000000000000000000000000000000007600000000007000000000000000000000000000000000007e00000000007000000000000000000000000000000000003e00000000007000000000000000000000000000000000003c00000000007000000000000000000000000000000000000c00000000007800000000000000000000000000000000005000000070101000000030000000000}\par\pard \plain \cbpat8\ql\li0\fi0\ri0\sb0\sa0\tx2268 \f17\fs20\pvpara\phcol\posnegx3924\posnegy1771\absw3614\absh-591\nowrap\dfrmtxtx36\dfrmtxty58 {\b0\i0\cf1\charscalex107\expndtw4\f17\cchs0\lang1033\fs25 Gary MfeiicK{\charscalex100\expndtw0\tab }\charscalex81\expndtw9 \\   V A. \i\loch\af16\hich\af16\dbch\f17\cchs0 \'95\hich\af16\dbch\af17\loch\f16\cchs0 (\loch\af16\hich\af16\dbch\f17\cchs0 \'95\'95\hich\af16\dbch\af17\loch\f16\cchs0  (}\par \pard \plain \cbpat8\ql\li0\fi0\ri0\sb0\sa0 \f17\fs20\pvpara\phcol\posnegx3924\posnegy1771\absw3614\absh-591\nowrap\dfrmtxtx36\dfrmtxty58 {\b0\i0\cf1\charscalex120\expndtw-4\f17\cchs0\lang1033\fs25 Administrative  LVw\super v\nosupersub 'Judge--}\par {\shp {\*\shpinst \shpleft6264\shptop684\shpright6962\shpbottom1937\shpfhdr0\shpbxcolumn\shpbypara\shpwr5\shpwrk0\shpfblwtxt1\shpz0\shplid1{\sp{\sn shapeType}{\sv 75}}{\sp{\sn fFlipH}{\sv 0}}{\sp{\sn fFlipV}{\sv 0}}{\sp{\sn pib}{\sv {\pict\wmetafile8\picw1231\pich2209\picwgoal698\pichgoal1252
